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INDEMNITOR’S LIABILITY FOR INTEREST 
ACCRUING ON JUDGMENT AFFIRMED 
BY APPELLATE TRIBUNAL THOUGH 
BEYOND AMOUNT OF INDEMNITY. 


The St. Louis Court of Appeals, apply- 
ing the principle of construction in favor 
of insured against insurer, finds that, where 
there was liability insurance in the sum of 
$5,000, the insurer taking up on appeal 
a judgment for that sum became on its af- 
firmance additionally liable to the insured 
upon payment of the judgment, for interest 
and costs. Century Realty Co, v. Frank- 
fort M. A. & P. G. Ins. Co., 161 S. W. 624. 

We think there was ample room under 
the terms of the policy for the application 
of the doctrine applied by the court, and, 
further, that there never may be found a 
fitter contracting party for that application 
than to an insurer who, after a judgment 
establishing basis for liability, ‘continues 
litigtaion purely in its own interest. It is 
bad enough for a court to allow a party to 
a collateral contract to masquerade as a 
party to a suit, in a court of original jur- 
isdiction ; but it seems going some further 
to make the real party make an affidavit 
that he is “aggrieved” for the purpose of 
an appeal, when he is in no true sense 
“aggrieved.” 

What we have wondered at is why, 
when a policy is intended to be for liability 
insurance it may be so permeated as to 
work possible ruin to an insured in an 
honest defense of claims against him, 

Take for illustration the case the St. 
Louis Court of Appeals was considering. 
This was an action in which there was a 
claim of damages for the sum of $25,000 
and under the terms of the policy insured 
must surrender the entire defense and aban- 
don all negotiations for a settlement, or he 
can demand nothing in the way of indem- 
nity. Fortunately for the insured the ver- 





] dict did not exceed the indemnity and, for- 


tunately, again, for him the judgment of 
the lower court was affirmed. 


Suppose, however, the judgment had 
been reversed and a new trial granted and 
the second verdict had been for two or 
three times the first. The insurance sup- 
posed to be of value would turn out to be 
merely a delusion, unless the language used 
by the court could be taken in the broad 
way it is used. 


The court said: “Better authority leads 
to the result that under the form of pol- 
icy issued by the Franklin Company, the 
right of action of the assured did not de- 
pend upon judgment first being rendered 
by it and payment made by it thereof, but 
that its right to indemnity accrued when the 
accident occurred for which it was liable; 
that the assured having turned over the de- 
fense of the action to the insurer and the 
insurer having taken up the defense of it, 
it is liable for all the costs and expenses in- 
curred in that action from the date the 
judgment against the assured was ordered 
to stand until its final payment.” 


That being true, why, if it prevented as- 
sured from compromising, should it not be 
liable for whatsoever judgment is rendered, 
because the policy was intended as an asset 
against liability, and not as a possible means 
of increase of liability. In other words, in- 
demnity insurance is intended when issued 
and accepted as a means of protection pure 
and simple. It is upon such theory that 
these companies are chartered and. that 
foreign companies are admitted into a state 
for the carrying on of business. 


Suppose, for example, it could be shown, 
that an indemnity company conducted a de- 
fense in which a greater recovery was al- 
lowed, than the maximum in a policy, neg- 
ligently or unskillfully. Ought it not to be 
liable to the assured over and above the in- 
demnity ? 


But is there not another principle to 
which these takings over of defenses are 
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opposed? Is it not a practicing of law by 
a corporation to undertake to carry on de- 
fenses against others? It seems too clear 
for disputation, that a corporation could 
not engage to bring or defend lawsuits un. 
which it has no interest. Can it, then, as 
a condition precedent to entering into lia- 
bility insurance, demand that it shall repre- 


sent suits involving that insurance? 


Suppose it be answered no, because there 
is an interest acquired antecedent to any 
lawsuit and its intervention is in its own 
interest. Foregoing, for the sake of argu- 
ment, that this may be true, still to wha 
extent does this agreement go? Does it 
bind assured as to the excess of a claim 
against him over and beyond the amount of 
indemnity? One may answer yes, because 
the claim is for unliquidated damages and 
there is no means of separation. Even if 
this be true, the indemnitor should be 
deemed to have taken his chances on this 
inseparability. 


ut reverting to the acquirement of an 
interest supposedly justifying intervention, 
and we venture to say that common law au- 
thority will be sought in vain for any case 
to show that one may acquire a status for 
the mere purpose of appearing in a possi- 
ble lawsuit. One may acquire an interest 
in what may become the subject-matter of 
litigation and defend that interest, whether 
his interest appear of record or otherwise, 
but we know of no principle which author- 
izes the mere purchase of a lawsuit. 


But at all events, these indemnity con- 
tracts are not to be clogs on settlements 
and they have no right to obstruct the prin- 
ciple interest reipublicae ut sit finis litium. 

In connection with this subject and the 
general rights of parties. to contracts of 
this nature, we refer to 72 Cent. L. J. 37, 74 
id. 451 and 77 id. 269. There we consid- 
ered the public policy involved and urged 
legislation along certain lines. ‘This ed- 
itorial is a new suggestion on the same gen- 
eral theory. 





NOTES OF IMPORTANT DECISIONS, 





MARRIAGE — UNTRUTHFUL PROTESTA-. 
TIONS OF AFFECTION AS GROUND FOR 
ANNULMENT.—Schaeffer v. Schaeffer, 144 
N. Y. Supp. 744, decided by N. Y. Supreme 
Court in Appellate Division, shows that 
a young man “paid court to a _ young 
lady for two months vowing his deep 
affection for her. He proposed marriage 
and she asked him “if he loved her well 
enough to marry her, considering the short 
time that he knew her, and he said that he 
did.” They were married on a Sunday and 
she returned to her home, where he was to call 
on the following Sunday. He then told her 
he did not love her, never had loved her and 
never intended to love her and insisted she 
should get a divorce from him. She sued for 
annulment. 


The court said: “We have noi yet arrived 
at a legal stage which requires an annulment 
of a marriage because one party or both par- 
ties were untruthful to each other in their 
mutual protestations of all consuming and un- 
dying love. Marriage is yet a status, on which 
depends the idea of a family, and on which 
in turn has arisen the structure of civilization 
as we know it.” 

This ruling would seem to be correct on the 
theory, that any such principle would merely 
open the door in favor of the fraudulent actor 
in the contract. The innocent party entered 
into a binding contract when she acted from 
the standpoint of faith and it was binding on 
the other party because his secret intent could 
not make it otherwise as to him. 

There is a sensible distinction between this 
kind of a marriage and one entered into 
through duress, but is there between it and 
where there is deception to procure consent, in 
a representation as to some tangible fact, e. 
g., the possession of property or employment 
with salary sufficient to support a wife? 

In Alabama it was held that it is not fraud 
justifying annulment, that the husband was 
merely protecting himself against a prosecution 
for seduction and he had no intention to aban- 
don his wife. Johnson v. Johnson, 58 So. 418. 

Existing pregnancy unknown to the husband 
has been held ground for annulment on the 
ground of fraud. Fontana v. Fontana, 135 N. 
Y. Supp. 220. 

In South Carolina, where divorce is not al- 
lowed, fraud is often urged for annulment, 
under a statute, provided there is no cohabita- 
tion. It was urged, that where a husband de 
serted and was away over seven years, and 
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there was a marriage and her second husband 
ied, and after a time she married plaintiff 
without disclosing her first marriage, that 
there was no fraud justifying annulment 
where the third husband made no inquiry into 
the wife’s past life. Davis v. Whitlock, 90 S. 
C. 2338, 73 S. EB. 171. 

Even duress will not be sufficient to avoid a 
marriage when this arises by one seeking an- 
nulment so as to avoid consequences of his 
own misconduct, e. g., to escape a prosecution 
for seduction. Thome v. Farrar, 107 Pac. 
(Wash.) 347. 

It would seem that in a state where divorce 
is allowed, the contracting parties ordi- 
narily would be left to what ensues afterwards 
as a ground for dissolution of the tie, for if 
parties keep their vows faithfully, public policy 
would require that the relation should continue. 
Of course, this policy ought to be governed in 
a measure, by what constitutes ground for di- 
vorce, as for example in New York where the 
sole ground is adultery. 





HUSBAND AND WIFE—SURGICAL OPER- 
ATION ON WIFE NOT REQUESTED BUT 
PASSIVELY ACCEPTED.—The doctrine of 
passivity in acceptance by a wife of surgical 
attention, as distinguished from direct request 
by her, is enforced by New York Supreme Court 
in Appellate Division, in a case where it seems 
to be admitted that the services were reason- 
ably necessary and there was, as the court says, 
“no question but that the plaintiff should be 
paid therefor.” The husband was temporarily 
away from home, and merely because the wife 
“in no sense requested” the performance of 
an operation but was merely non-resistant, the 
surgeon Was held not entitled to recover. Ken- 
nedy v. Benson, 144 N. Y. Supp. 787. 

Presumably the surgeon was called in—for 
the opinion gives no hint that he obtruded him- 
self—and he did what as an expert he deemed 
hecessary, i. e., advised an operation and the 
wife submitted to the course he advised. To 
refuse by saying there was mere passivity, 
when the surgeon was called in to take care of 
a patient in a wise and skillful way, is a sort 
of metaphysies in technicality, the following 
of which hardly may be thought to subserve 
any useful purpose. It would seem that the 
surgeon should have first said to the wife that 
he advised the operation and then insisted that 
she make formal request therefor. But when 
she called him in did she not request him, in 
effect, to operate if it was necessary? There 
seems here about the difference there is in 
tweedledum and tweedledee. 





INNKEEPER—LIABILITY TO GUEST FOR 
ASSAULT BY SERVANT KNOWN TO BE 
QUARRELSOME.—In 68 Cent. L. J. 313 is 
found a note under the title, “The Responsibil- 
ity of an Innkeeper for the Acts of Servants 
to Guests.” In this mainly was noted the dif- 
ference of view between Eighth Circuit Court of 
Appeals and Supreme Court of Nebraska as to 
the responsibility of an innkeeper for an in- 
jury by a servant to a guest, the appeals court 
holding there was none and the state court 
there was liability. A case heard by District 
Court, Eastern District of Tennessee seemed in- 
clined to follow the view of the Appeals Court, 
but distinguishes where it was shown that a 
servant known by an innkeeper to be of a vio- 
lent and quarrelsome disposition assaults a 
guest—this situation making his employer li- 
able. Duckworth v. Apportalis, 208 Fed. 936. 

An Indiana case (Dickson v. Waldron, 135 
Ind. 507, 34 N. E. 510, Ex. L. R. A. 483, 41 Am. 
St. Rep. 440) took this view, which long ago 
was urged by Judge Shaw, that a hotel keeper, 
under his obligation to preserve peace and 
quiet, ought to control his servants and it 
seems to us that the district court is correct in 
its theory of an innkeeper’s liability where he 
has servants of known violence—be holding out 
his place on an assumption that it is other- 
wise. 


Some courts have reasoned that an innkeeper 
is bound as _ strictly in this regard.as is a 
common carrier, but why this is so seems to 
us not very clear. A passenger trusts his safe- 
ty to the carrier so far as operation of its 
trains are concerned—guests so far as quiet- 
ude is concerned. Indeed, contact with under- 
servants is not so much anticipated by car- 
riers as by innkeepers and the latter are more 
free to select their guests than carriers their 
customers, and servants have their chief duties 
to guests. 








JURY TRIALS IN CONTEMPT 
CASES. 





The legislature of Nevada, at its last ses- 
sion, amended the statute concerning con- 
tempts. It attempted to limit and control 
the jurisdiction of courts in dealing with 
contempts, in two important particulars; 
viz.: that a jury may be demanded by the 
defendant, if the contempt is not commit- 
ted in the immediate view and presence of 


| the court or judge at chambers; and, also, 





184 


CENTRAL LAW JOURNAL 


No. i 








that in all such cases “the judge of the 
court in whose contempt the defendant is 
alleged to be, shall not preside at such trial 
over the objection of the defendant.’ 


In reviewing this legislation, I wish to 
direct your attention, first to the historical 
reasons which caused the people to distri- 
bute all power of government to three de- 
partments, and the necessity of preserving 
their independence; secondly, did the legis- 
lative department, by the act in question, at- 
tempt to deprive the judicial department 
of functions which belong exclusively to 
it? and, thirdly, to a consideration of some 
of the conditions which induce legislation 
of this character and the relation of the 
bench and bar thereto. In so doing, no at- 
tempt will be made to fully state the law 
of contempts or to refer to many of the 
cases bearing upon the question discussed. 
It is believed, however, that the authorities 
noted in the margin warrant the views pre- 
sented and sufficiently lead the investigator 
to others not cited. 


In the evolution of the common law, jus- 
tice has been legally administered in three 
ways, executive, legislative and judicial. 
Executive justice administered by the sov- 
ereign came first. It was none the less 
executive justice, although administered by 
star chamber courts and judges, as long as 
the courts and judges gave expression only 
to the sovereign will, and were not con- 
trolled by right reason or bound by pre- 
cedent. Under an administration of exe- 
cutive justice, it was a government of per- 
sons and not of law. Neither life nor prop- 
erty had any security without the favor of 
the sovereign. The disastrous consequences 
to both became unbearable. The legisla- 
tive branch of the government, responding 
more directly to the popular will, took up- 
on itself to exercise legislative justice by 
impeachment, bills of attainder and for- 
feiture, granting divorces and various oth- 
er ways. The Senate of New York, sit- 
ting as a Supreme Court is a recent in- 
stance of quasi legislative justice. Judi- 


(1) Statutes of Nev., 1913, 117. 





_ 


cial justice was developed when the courts 
became fixed in their tenure, public in their 
sessions, independent of the other depart. 
ments, and governed by reason and pre 
cedent. Executive justice with its attend. 
ant corruption and insecurity, as adminis- 
tered by the sovereign, or by judges which 
he dominated, and legislative justice, where 
popular clamor, executive influence or par- 
tisan passion was largely the rule of deci- 
sion, constitute the dark pages in English 
constitutional history. The evils of these 


systems were felt in the American colonies, 
and they were fresh in the public mind 
when the American states were organized, 


It was recognized as essential to the per- 
manency of free institutions that the pow- 
ers of government, which the people sur- 
rendered by their constitutions, and lodged 
in the agencies established thereby, should 
be distributed according to their natures, 
to several branches and that impassable 
barriers be created. We therefore find the 
provision almost universal in the constitu- 
tions of the several states that the pow- 
ers of government are divided into three 
separate departments, and to’make this di- 
vision permanent, it is generally provided, 
as it is in Nevada, that “no person charged 
with the exercise of powers properly be- 
longing to one of these departments shall 
exercise any functions appertaining to the 
others, except in the cases herein express- 
ly directed or permitted.2 The courts have 
uniformly held that by reason of this or- 
ganic distribution of power, each depart- 
ment is supreme within its own domain and 
neither can make a new distribution of it! 


The highest court of the land has ex- 
pressed the belief that the distribution of 
the powers of government to separate de- 
partments, as made by the constitution, is 
the chief merit’ of a written constitution, 
and the preservation of each from. en- 
croachment is essential to the successful 


(2) Constitution of Nevada, Article III, See. 
1. Cooley Const. Lim. 7 Ed., p. 126; p. 129, N. 3 

(3) State v. Dickerson, 33 Nev. Gibson 
v. Mason, 5 Nev. 2838. 


540; 
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working of our form of government,‘ and 
Montesquieu has said: There is no lib- 
erty if the judiciary power be not separated 
from the legislative and executive. Were 
it joined with the legislative, the life and 
libertv of the subject would be exposed to 
arbitrary control; for the judge would then 
be the legislator. Were it joined to the 
executive power, the judge might behave 
with violence and oppression.® 

The boundary between these govern- 
mental departments is not always easy to 
locate. Each sometimes rightfully may put 
into action powers, which by their nature. 
would seem to belong to another. That 
may properly be done, however, only when 
the seemingly usurped power is indispen- 
sable to an adequate fulfillment of a duty 
which that department undoubtedly pos- 
sesses. This results from necessity. But 
the right of encroachment is limited by the 
necessity from which it arises, and can 
never extend so far as to enable one de- 
partment to exercise power essential to the 
preservation of the integrity and independ- 
ence of another. “The grant of the judi- 
cial power to the department created for 
the purpose of exercising it,’ says an au- 
thentic writer, “must be regarded as an 
exclusive grant covering the whole power, 
subject only to the limitations which the 
constitution impose and. to the incidental 
exceptions above referred to.’”* 

Let us now consider whether the legis- 
lative department, by the act in question, 
attempted to exercise functions which be- 
long exclusively to the judicial department. 

It is a fundamental principle, essential 
to the existence of government, that a 
grant of power carries with it, as neces- 
sarily incident to it, all the power requisite 
to make the grant effective and accomplish 
the purpose of it. “There is not in the 
whole of this admirable instrument,” says 
the supreme court in speaking of the Fed- 
eral Constitution, “a grant of power which 


(4) Kilborn v. Thompson, 103 U. S. 168, 190. 

(5) 1 Montesquieu, Spirit ‘of Laws, Aldine Ed. 
182; Cooley Const. Lim., 7 Ed., p. 64. 

(6) Cooley Const. Lim., 7th Ed., p. 127. 





does not draw after it authorities not ex- 
pressed but vital to their existence.”* Un- 
der every constitution,” says Cooley, “the 
doctrine of implication must be resorted to 
in order to carry out the general grants of 
power.* There is not a higher law than 
that of necessity. and self-defense, and each 
department under the constitution, for its 
self-preservation, must possess these inci- 
dental powers.*. The judicial arm of the 
government creates nothing. It cannot levy 
a tax, raise an army or vote supplies. It 
wisely abstains from the rostrum and the 
press. While it is without these appeals 
to public favor or support, it is inherently 
the most stable of the departments. Its de- 
cisions are promulgated, by those who from 
training, are impelled to conform their ac- 
tions to known standards and to decide 
from reflection rather than impulse. It is 
restrained from arbitrary action by ‘the 
criticism of a learned profession, to whose 
opinion judges and members of that pro- 
fession, are keenly sensitive. Its proceed- 
ings are public and recorded, and most of 
its actions are subject to review by those 
who are removed from the conflict and un- 
swayed by popular will, or personal favor. 
The very conservatism of the judicial de- 
partment, however, exposes it to constant 
attack, and it must depend very largely up- 
on the active co-operation and intelligent 
assistance of the bar to protect its fron- 
tiers from invasion and enable it to con- 
duct its proceedings with that dignity, de- 
corum and rectitude which will retain the 
public confidence and esteem upon which’ 
its usefulness so much depends. 


Courts, from their very nature, inherent- 
ly possess the power to punish for con- 
tempt. It necessarily results from the na- 


ture of their institution. This fact can- 
not be too strongly emphasized, because no 


(7) Anderson y. Dunn, 6 Wheat. 225. 

(8) Cooley Const. Lim., 7 Ed., p. 98. 

(9) Ex parte Robinson, 19 Wall. 510; In re 
Woolley, 11 Bush. 111. 

(10) Rapelje on Contempts., p. 11; Cooley 
Const. Lim., 7 Ed., p. 453, Note 2; 36 L. R. A. 254. 
Note. 
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invasion of one governmental department 
can be more serious or unwarranted than 
that which attempts to deprive it of some- 
thing which is inherently and indispensably 
essential to the performance of its admit- 
ted functions. Chief Justice Holt, more 
than a century ago, wisely said, “There are 
those who object to attachments as being 
contrary, in popular constitutions, to first 
principles. To this it may briefly be re- 
plied that they are the first of all principles 
being founded on that which founds gov- 
ernment and constitutes law. They are 
the principles of self-defense; the vindi- 
cation, not only of the authority, but of the 
very power of acting in a court. It is in 
vain that the law has the right to act, if 
there be a power above the law which has 
the right to resist; the law would then be 
but the right of anarchy and the power of 
contention,”"* and Mr. Justice Hawley has 
observed that “The judiciary would indeed 
hold a barren scepter, if its powers ceased 
with declaring the law.’’?* 


The power to punish for contempt might 


seem in its nature executive. It is the 
means by which judicial decisions are en- 
forced. It is the only thing which makes 
the judicial department effective, yet, un- 
der the principles already stated, it belongs 
to the judicial department and arises by 
implication from its expressed powers. Its 
origin and first use by the courts are un- 
known. It was long since declared that, 
after a careful examination, any vestige or 
‘trace of its introduction could not be found, 
and that it is as ancient as any part of the 
common law.’* The power to punish for 
contempt, however, is not confined to courts 
alone, except when the contempt is directed 
towards the court or the judge thereof. It 
has been adjudged that both houses of 
‘Congress and the legislative bodies of the 
states have the power, when necessary, to 
enforce orders made within their jurisdic- 
tion, to attach and punish those who vio- 


Holt on Libel, 167. 

(12) Ex parte Sweeney, 18 Nev. 77-78. 

(13) King v. Almon, 8 State Trials 53; Car- 
ter v. Comm., 45 L. R. A. 312. 


(11) 





late them.** The legislature derives this 
power, not from any act of its own; not 
from any expressed grant; not from any 
surrender by the judicial department of any 
of its attributes, but, like the judicial de- 
partment, from the very nature of its or- 
ganization, it arises as incidental to the 
grant of legislative power expressly given it 
to the extent, and that extent only, that it 
is necessary in order to enable the legisla- 
ture to perform its constitutional duties. 
‘The judicial department of the government, 
by injunction or contempt proceedings, 
cannot prevent the legislature from doing 
those things which are essential and neces- 
sery for it to do in order to perform its 
legislative function. If the courts are with- 


‘out power, and they undoubtedly are, to 


prevent the legislature from acting in those 
matters which are fundamental and neces- 
sary for the discharge of its duties, upon 
what theory can it be claimed that the leg- 
islative department, by its action, can in 
any manner deprive the judicial arm of the 
government of any of its necessary attri- 
butes? The warrant of the courts to pun- 
ish for contempt does not come from the 
It did not give it and cannot 
“If power, distinguished 
exists independent of 


legislature. 
take it away. 
from jurisdiction, 
legislation, it will continue to exist not- 
withstanding legislation..* We are speak- 
ing now of courts created by the constitu- 
tion. When not so created, a just difference 
has been recognized.** The power to punish 
for contempt is inherently in the tribunal. 
The authority is impersonal and appertains 
to the judge, only in his official capacity. 
He cannot alienate it; neither can he, with 
self-respect, ignore its infringement. “It 
is an offense against the people’s court, the 
dignity of which the judge should protect, 
however willing he may be to forego the 


(14) Bailey on Habeas Corpus, 400; Kilborn 
v. Thompson, 103 U. S. 168. 

(15) Cooley Const. Lim., 7 Ed., p. 130, Note, p 
64, Note; In re Chadwick, 109 Mich. 588; 67 N. 
W. 1074. 

(16) 
259. 

(17) 


Hale v. State, 55 Oh. St. 210, 36 L. R. A. 


36 L. R. A., p. 258, note. 
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private injury.** The court whose dignity 
or order is insulted or ignored can alone 
determine whether the case constitutes a 
contempt.!® “To submit the question of 
disobedience to another tribunal,” says Mr 
Justice Brewer, “be it a jury or another 
court, would be to deprive the proceeding 
of half of its efficiency.2® It may be grant- 
ed that the legislature may regulate the 
exercise by the courts of the power to pun- 
ish for contempt, limit the amount of pun- 
ishment which may be inflicted, establish 
formal methods of procedure and secure 
to the contemner due process of law. Yet 
the power of the legislature in this re- 
spect, it must be observed, is one of regu- 
lation and not of prohibition. Regulation 
is for the purpose of aiding its exercise, 
not the withdrawal of power. It cannot 
be extended so as to take it from the courts 
where it is lodged by the constitution, and 
deposit it elsewhere. If that may be done, 


both the executive and judicial departments 
may be stripped of their most essential pre- 
rogatives and the legislature, under the 


guise of regulation, make a distribution of 
the powers of the government, directly con- 
trary to that already made by the constitu- 
tion. Authority for the legislature to regu- 
late the other departments does not include 
jurisdiction to create a right which would 
not exist, but for the so-called regulation. 
It may to some extent regulate an existing 
right of the courts to punish for contempt, 
but it cannot confer that power upon a 
tribunal which would not possess it but for 
intimately connected with their very or- 
the attempted regulation. The powers of 
court to punish their own contempts is so 
intimately connected with their very or- 
ganization that Chief Justice McLean in 
1788 said that “without this power no court 
could possibly exist; nay, that no contempt 
could indeed be committed against us, we 
should be so truly contemptible.” 


(18) Cooper v. People, 22 Pac. 800. 

(19) Bessette v. W. B. Conkey Co., 194 U. S. 
324, 326-7; Phillips v. Welch, 12 Nev. 159. 

(20) In re Debbs, 158 U. S. 564-595. 

(21) Respublica y. Oswald, 1 Dallas 319, 329; 
IL. Ed. 155, 160. 





Let us turn to the act in question.”? It 
purports to give the person charged with a 
contempt, not committed within the im- 
mediate view and presence of the court or 
judge at chambers, the right to insist, not 
only that the judge whose authority is de- 
fied shall not hear the charge, but that when 
the case is heard, it shall be tried by a jury. 
Not that a jury may pass upon any ques- 
tion of fact involved, but shall determine 
whether the defendant is guilty of the 
charge. If the legislature may say to a 
person so charged with contempt that he 
has the right here attempted to be given, 
it may also say to the court that they shall 
not try any case of contempt.** The dif- 
ference is. one of degree only. 

It may be urged “that this statute does 
not deprive the court of the power to de- 
cide contempts committed in its immediate 
view and presence; that every one admits 
that the power to punish for such con- 
tempts is necessary to the existence of the 
court and must be summarily disposed of; 
but that contempt committed out of its im- 
mediate view and presence stand upon a 
different basis. The fallacy of this at- 
tempted distinction is disclosed when we re- 
cur to the reason and necessity out of which 
this power arises. It would be vain, in- 
deed, to say that the law clothes the court 
with a dignity and power which those who 
come within its immediate view and pres- 
ence are required to respect, but denies it 
the right to punish those who elsewhere 
contumaciously and insultingly render its 
decisions a nullity, prevent the enforcement 
of its orders and decrees and deprive the 
successful litigant of the fruits of his vic- 
tory. The inherent power to punish for 
contempt, necessarily extends beyond the 
portals of the court room. Contumacious 
action elsewhere just as certainly destroys 
the efficiency of the courts and the public 
respect and confidence upon which their 
usefulness depend. This act gives to the 
person the same immunity from prompt 

(22) Statute of Nevada, 1913, 117. 


(23) State v. Morrill, 16 Ark. 391, 
Chadwick, 67 N. W. 1075. 


In re 
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and summary punishment who disregards 
the final and solemn order and judgment 
of the court, as one who does not heed a 
preliminary injunction. While a _ disap- 
pointed litigant, or his more heated advo- 
cate, without fear of the consequences, may 
not give vent to his disappointment in the 
immediate and ocular** view of the court, 
under this act he has but to step beyond the 
portals of the court room and be immune 
from immediate prosecution and free from 
danger of speedy or any punishment for 
the insult or defiance which he then hurls 
at the court, if his sentiments meet with the 
approval of a minority of a jury. 


The right of trial by jury is justly es- 
teemed. It is a part of that great heritage 
which we acquired from the common law. 
It has its origin in immemorial usage and 
custom, but it is no more a part of the law 
of the land, vouchsafed by Magna Charta 
and the Bill of Rights, than is the law which 
invests the court with the power to punish 
for contempt.** Right of trial by jury be- 
comes worthless unless we can surround 
the jury box with the safe-guards necessary 
to secure an impartial body and a verdict 
rendered free from improper influences. 
These safeguards are only preserved by the 
courts exercising its summary process of 
attachment for contempt. Under the stat- 
ute, the court would be powerless summar- 
ily to prevent jurymen from separating, 
notwithstanding its orders ; to prohibit their 
reading the public press, containing com- 
ments upon the trial then before them; to 
deal with those who would intimidate, per- 
suade or bribe them; to compel the attend- 
ance of witnesses before it or the grand 
jury, to deal with witnesses then under the 
rule; or to secure the taking of testimony 
by deposition, if the acts which brought 
about these results were committed out of 
the immediate view and presence of the 


(24). Ex parte Hedden, 29 Nev. 374. 

(25) Cartwright case, 114 Mass. 230, 238; 
In re Debbs, 158 U. S. 594; Gibson v. Mason, 5 
Nev. 301, 302; McDougall vy. Sheridan, 128 Pac. 
954; King v. Almon, 8 State Trials 53; 3 Camp- 
bells, Lives of Chief Justice, p. 153. 





court. Receivers and trustees, authorized 
by the court to take property, if resisted, 
could secure it only at the end of a jury 
trial. Injunctions in mining suits would 
be fruitless to preserve the property during 
litigation or prevent its being looted by ir- 
responsible trespassers. ‘Trustees and ex- 
ecutors will make their reports and provide 
for widows and orphans, not when the 
court directs, but as the jury may ultimate- 
ly decide. The appropriator of water will 
find no security in his judgment and final 
decree because whoever takes it from him 
wrongfully, canot be lawfully disturbed in 
his possession or punished for his wrongful 
act until a jury passes upon a question al- 
ready adjudicated. When the final order 
and judgment of a constitutional court may 
thus be set at naught, its enforcement in- 
definitely postponed, and its authority de- 
fied with apparent immunity, a contempt 
against the court may well be said to be im- 
possible for the tribunal would indeed be 
contemptible. But the dilemma does not 
end here. Under this act one may success- 
fully prevent the court from hearing any 
case before it and by the same means pre- 
vent a fair trial of the issue before a jury 
called upon to determine whether his con- 
duct constitutes a contempt, and by a suc- 
cession of open contemptuous conduct in- 
definitely ignore the orders and resist the 
final judgment of every judicial tribunal. 
Nothing could be more destructive of the 
independence of the judicial department or 
more completely nullify its decisions or 
ruinously deprive the successful litigant of 
that which the law has awarded him than 
the act in question. 


The right of trial by jury secured by the 
constitution means a right of trial known 
tc. the’ common law and generally recog- 
nized in the constitution so adopted. When 
the constitution was adopted, no one tn- 
derstood the right to jury trial extended to 
contempt cases. 
ments for contempt, Mr. Justice Lewis well 
said, “But no lawyer will contend at the 
present time that the jury can be demanded 





In speaking of commit- . 
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in cases of that kind.”** The conclusion is 
that the attempt of the Nevada legislature 
to give a right of trial by jury in contempt 
cases, where the contempt is against a 
court, created by the constitution, is uncon- 
stitutional and void. The principal cases 
so holding are noted in the margin.*’ 


The last phase of this presentation has 
to do with the conditions which induce leg- 
islation of this character and the relation 
of the Bench and Bar thereto. 


The practice of the system of common 
law pleading developed a rigidity under 
which courts were deprived of the discre- 
tion and elasticity essential to the righteous 
application of legal principles to the vary- 
ing conditions of society. Courts of chan- 
cery largely relieved the distress of the 
common law procedure. The code systems 
attempted to make this relief more effective. 
but no sooner were they adopted than the 
legislatures by codification and aided by 
the technical training of the bench and the 
multiplicity of adjudications largely defeat- 
ed this purpose. The inability of the courts 
under the complex system which has been 
built up by legislation and adjudication, 
and the ever recurring attempts of the leg- 
islature to regulate and adjust every con- 
ceivable grievance by legislation, has made 
the complaint of the court’s inefficiency 
more substantial. The act of the legislature 
which we have been considering is quite as 
important as an illustration of the tendency 
of modern law-making as is its direct con- 
sequence upon litigants and courts. Its 
origin is easily traced. In public affairs the 
individual has largely ceased as the unit of 
effort. Organization and concerted action 
have succeeded and largely overpowered 
individual action. As society develops and 
population increases, organization and con- 
certed action are useful and inevitable, but 
like all useful agencies, when they extend 


Gibson v. Mason, 5 Nev. 283, 301; 9 Cyc. 


(27) Carter v. Com., 96 Va. 791, 46 L. R. A. 
310, 32 S. E. 780; Hale vy. State, 55 Oh. St. 210, 
45 N. E. 199, 36 L. R. A. 254 and note. 





beyond the sphere of their utility, they may 
become forces of destruction. The am of 
all government is to protect the weak 
against the strong, and that protection 
must be afforded whether the strong be or- 
ganized wealth or organized labor. The 
claim of organized labor that restraint by 
injunctions has been used against it in a 
much greater proportion than in other in- 
stances is debatable. It appears that in 
more than ten years; that is to say, from 
November, 1902, to January, Ist, 1913, 
there were only 26 injunctions granted by 
the Federal Courts in labor cases, while 
during the same period, decisions in 704 
other injunction cases are reported in the 
courts of the United States.** Powerful 
organizations frequently, however, in at- 
tempting to correct the evils of which they 
complain, are very unmindfu! of the rights 
of others, and the remedy which they pro- 
pose often savors more of vindictiveness 
than’ of justice. The act under consider- 
ation is an example. It is directed towards 
tribunals of which they have little cause of 
complaint. Its promoters were indeed poor- 
ly advised if they did not know that any 
act of the state legislature would not af- 
fect the Federal Courts in the issuing of in- 
junctions or punishing for contempts, and 
their cause of complaint is chiefly against 
those tribunals. Had the measure been 
limited to punishments for contempts in 
violation of preliminary injunctions, is- 
sued by Federal Courts, in labor troubles, 
it would have some ground for justification, 
if the act would control those courts. The 
alarming feature is not so much that com- 
binations seek to obtain legislation in their 
own interest, as that a legislative body can 
be induced to pass measures at the request 
or by the influence of organized effort, so 
inconsiderate and destructive as the act in 
question. The abuse of power by the ju- 
diciary is urged as the justification for leg- 
islation of this kind. Abuse of power has 
never been considered a legitimate argu- 


(28) Rep. Sp. Com. Am. Bar. Asscn., 1913, p. 
16. 
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ment against its existence. All govern- 
mental power must be lodged in agencies, 
and if the possibility of its abuse was a 
reason against its existence, all authority 
should be withdrawn. It is easily demon- 
strable, historically, that no department of 
the government has abused its power or 
used it more unwisely than the legislative, 
and that no department has so frequently 
encroached upon the other, er shown such 
unwillingness to abide constitutional re- 
straint. Such transgressions seem to be 
expected or approved from a false notion 
that the legislature is somehow more nearly 
the agent of the people. This has been well 
answered by the Supreme Court of Appeals 
of Virginia: 


“In public apprehension, the legislature 
is deemed in a peculiar sense the agent and 
representative of the people. It is true, it 
constitutes the most numerous branch of 
the government, and the brief terms for 
which its members are elected, and the fact 
that they are directly voted for by the peo- 
ple, give color to and encourage this opin- 
ion; but a moment’s reflection ‘should serve 
to dispel it. In our system of government 
all power and authority are derived from 
the people. They have seen fit, by organic 
law, to distribute the powers of government 
among three great co-ordinate departments 
—the executive, the legislative and the ju- 
dicial. The constitution of the state, which 
is the law to all, declares in the 7th sec- 
tion of the Ist article that ‘the legislative, 
executive, and judicial powers should be 
separate and distinct.’* Whoever, 
therefore, belong to either one of these 
great departments is an agent and servant 
of a common master; and each and all rep- 
resent a part of the sovereignty of the 
state, so long as they move within the ap- 
propriate spheres prescribed to them by 
the organic law. A court and the judge 
thereof, is as much an agent and servant of 
the people as any other officer of govern- 
ment, and he is bound by the duty and ob- 
ligation which he owes to the common- 
wealth to cherish, defend, and transmit un- 
impaired to his successors the office with 
which the commonwealth has seen fit to 
honor him. A judge therefore, in vindi- 
cating the dignity and authority of the 
court over which he presides, is discharg- 
ing a solemn duty owed in his official char- 





acter, and is not engaged ina personal ol 
private controversy.”*® 


I think it is demonstrable that just crit- 
icism against the courts arises more froma 
want of power than to an abuse of it. By 
our constitution and statutes we have lim- 
ited and restricted them in the free and 
full exercise of judicial functions which 
are essential to the best performance of 
their duties. Their tenure of office is 
brief. Their compensation wholly inade- 
quate to secure the highest qualification 
and best services. They are prohibited 
from charging the jury upon the facts, 
and from giving the jury such aid in 
weighing testimony as has 
shown is needed, and these fetters upon 


experience 


the court and the administration of jus- 


tice, have, in my opinion, resulted in 
greater evils than any abuse of power ex- 
ercised by the court. Yet notwithstanding 
this lesson of history, the tendency of 


legislation seems to be, and the act in 


question is an illustration of it, to further 
limit the court’s power and jurisdiction 
exercise. 


and fetter its free 

Any system of jurisprudence, to be en- 
during, must have within it, as ours does, 
a method of improvement. In the popu- 
lar conception, every proposed change in 
the law relating to governmental affairs, 
is’ now heralded as progress and reform. 
There may be a wide difference between 
the two. Changes may be progress and 
reform or it may be a backward step to- 
wards barbarism and anarchy. Changes 
in order to constitute real progress and 
reform, must carry with it those elements 
of restraint upon individual passion and 
public commotion which experience has 
demonstrated are absolutely indispens- 
able for the protection of the weak 
against the strong. Any change which 
does violence to the ordinary and estab- 
lished methods of government, which at- 


S. E. 
Shipp, 


(29) Carter v. Comm., 96 Va. 791, 32 
780, 45 L. R. A. 310, 314; United States v. 
203 U. S. 563, 574. 
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tempts to grant relief, except under and 
by the means created by law, which seek 
to change the form of government cre- 
ated by the constitution, except under 
and in accordance with the constitution, 
is retrogression and not progression. 
The best thought of the day is directed 
towards prevention as well as cure, and 
quite as substantial advancements are be- 
ing made in the former as in the latter 
field. It is a subject of just criticism 
against American laws that means are 
not more fully provided by which the 
rights of parties under contracts and in 
some instances, their duties, to the pub- 
lic, may be ascertained without having 
to first break a contract or violate the 
law. At present the chief preventative 
remedy of the law is the writ of injunc- 
tion. Its sole purpose is to preserve the 
status quo until the rights of the parties 
can be adjudicated, in an orderly method. 
It is not properly granted in doubtful 
cases. The hearing is speedy but the 
rights of the parties are not finally deter- 
mined until they have had a full and a 
fair trial. Preventative jutice will be en- 
larged if the prudent use of the injunction 
is encouraged rather than _ restrained. 
That the power to issue these writs may 
have been some times abused is no more 
than can be said of all power. If courts 
have made mistakes in injunction cases, 
so have they in all cases, and the argu- 
ment that a possible abuse of power war- 
rant its withdrawal would be the over- 
throwal of government and the enthrone- 
ment of physical force. The assaults and 
encroachments of the legislature upon the 
judicial department should arouse every 
lover of constitutional government and 
liberty secured by law, to alertness and 
vigorous action. The Bar must unitedly 
and actively participate in the moulding 
of public opinion along constitutional 
lines and vigorously insist that the or- 
ganic law shall not be ignored by the leg- 
islature——however popular it may be to 
do so. That the bench in some instances 





is being too much influenced by polit- 
ical contention and public excitement is 
painfully apparent. The strong arm of 
concerted action by the bar should stand 
as an impenetrable bulwark around the 
courts and assist them in keeping the 
channels of justice flowing smoothly and 
serenely through the seas of public tur- 
moil and strife, to the end that constitu- 
tional guarantees are sacredly preserved, 
and the full protection of the weak against 
the strong attained. Public confidence 
in the courts must be restored. To se- 
cure this, the ideals of the profession 
must be exalted. There must be a sub- 
jection of personal exaltation to the wel- 
fare of the public. The source of justice 
must be kept unaffected by improper in- 
Muences. Court proceedings must be dig- 
nified and expeditious. Discussions must 
be enlightening and not misleading. 
Frankness and not evasiveness must pre- 
vail. Judicial action must be prompt. 
The lawver and the judge, under the so- 
lemnity of their oaths must realize that 
they are instruments for the administra- 
tion of the highest trust given to man, 
and that all appeal to passion or prejudice 
must be excluded where right reasoning 
and deliberate judgment should alone 
prevail. Like all meritorious causes, he 
who enlists in it and hopes to succeed, 
must make courageous sacrifices. His 
rightful course must be pursued un- 
shaken by public clamor, ever mindful 
of the obligations of his high calling. He 
should never forget the scriptural injunc- 
tion, “He that observeth the wind shall 
not sow; and he that regardgth the 
clouds shall not reap.’’*° 


A. E. CHENEY.* 
Reno, Nev. 


*This article is from a revised copy of Mr. 
Cheney’s manuscript of his address before the 
Nevada Bar Association at Reno, Nev., Oct. 31, 
1913. The discussion was such a yaluable con- 
tribution to the law of contempts that we ob- 
tained his consent to publish it as our leading 
article for this week. 
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BANKRUPTCY — PARTNERSHIP AND _IN- 
DIVIDUAL CREDITORS. 
In re GRAY, et al. 
District Court, E. D. Pennsylvania. Novem- 
ber 18, 1913. 
208 Fed. 959. 

Partnership creditors are entitled to share 
ratably .with individual creditors in the indi- 
vidual assets of the bankrupt, where the part- 
nership and the individual partners are all in- 
solvent and there are no partnership assets. 


J. B. McPHERSON, Circuit Judge. The ques- 
tion here presented is this: 

Where a partnership and the individual part- 
ners are all insolvent and all in bankruptcy, 
and where no paftnership assets are available 
for distribution among partnership creditors, 
have such creditors the right to share pari 
passu with the separate creditors of one part- 
ner in the net proceeds of his separate prop- 
erty? 

The point was not raised before the referee, 
and naturally he did not consider it, but fol- 
lowed the general rule, and did not permit the 
partnership creditors to share in the fund pro- 
duced by the separate property of one of the 
partners, since the fund was insufficient to sat- 
isfy the separate creditors. But the question 
is now raised, and must be decided. In passing 
I may observe that some uncertainty seems to 
exist about the date when the certificate was 
asked for. The petition therefor was not filed 
with the referee until September 26, 1913, and, 
if his order was entered on September 11, this 
would be in violation of the rule of the District 
Court (rule of December 10, 1904), which re- 
quires such a petition to be filed within 10 
days; but, if the order was entered on Septem- 
ber 17, the petition would be in time. As al- 
ready stated, the date is in some doubt, and as 
no objection has been made to the certificate 
on this ground I understand the delay to be 
waived, if it exists at all, and shall therefore 
pass Over whatever irregularity of practice 
may have taken place. : 


The principal question is not open to discus- 
sion in this circuit; it has been settled by the 
ease of Vonrader v. Cohen, 121 Fed. 801, 58 
C. C. A. 249, affirming the decision of Judge 
Buffington, who was then in the District Court 
(Re Conrader [D. C.] 118 Fed. 676). The syl- 
labus of Conrader v. Cohen correctly states 
the point decided: 

“Partnership creditors are entitled to share 
ratably with individual creditors in the indi- 





vidual assets of the bankrupt, where there is no 
partnership estate and no solvent partner.” 

It is true that the partnership there was not 
in bankruptcy, and that the only fund before 
the court for distribution was the fund pro- 
duced by the separate estate of one partner; 
but, as I understand the reasoning of the opin- 
ion, it proceeds upon the ground (which was 
established by the evidence) that no solvent 
partner existed, and no partnership property, 
either in court or out of court. It does not 
proceed upon the ground that only one fund 
was in court, namely, the separate estate of 
one partner, but upon the ground that the 
court knew that no firm property was to be 
found anywhere, and no solvent partner. 


The question has been long in dispute, and 
has been decided differently by other courts. 
Re Wilcox (D. C., Mass.) 94 Fed. 84; Re Hen- 
derson (D. C., W. Va.) 142 Fed. 588, affirm- 
ed (C. C. A., 4th Circuit) 149 Fed. 975, 79 C. 
Cc. A., 485; Re James (C. C. A, 2d Cir- 
cuit) 183 Fed. 913, 67 C. C. A, 216, cer- 
tiorari refused, sub nom. McNabb v. 
Bank, 198 U. S. 583, 25 Sup. Ct. 802, 49 L. 
Ed. 1173. But Conrader v. Cohen is, of course, 
the rule of decision for this circuit. The rec- 
ent case of Re Knowlton & Co. (C. C. A, 3d 
Circuit) 202 Fed. 480, 120 C. C. A. 610, has no 
application; in that case there were two 
funds for distribution. 

The order of the referee under review must 
be reversed, with instructions to make distri- 
bution in accordance with this opinion. 


Note.—Partnership Creditors Not Sharing 
[Vith Individual Creditors Against Individual 
Iistate—There seems to be two lines of decision 
running through lower Federal Courts in the a¢ 
ministration of bankrupt estates. That they do 
not clash more results from the fact that the 
circumstance of there being no partnership assets, 
rarely happens. We instance the causes, begin- 
ning with that supporting the instant case. 

In Conrades vy. Cohen, 121 Fed. 801, 58 C. C. 
A. 249, affirming 118 Fed. 676, which is cited by 
the instant case as the only direct authority on 
its side, it was said: “It will be perceived that 
a single fund only—derived from the separate 
estate of the bankrupt, Conrades—was before the 
court for distribution; that all the property of 
the firm of Jenkins & Conrades had been sold 
upon execution in the yesr 1895 and passed to 
the sheriff’s vendec; that the partnership is not 
in bankruptcy; that there are no firm assets; 
and that there is no-solvent partner. . . . It 
is the only fund available to any of the creditors. 
Now it is well settled that each partner is debtor 
to the creditors of the firm. In equity, as at law, 
partnership debts are treated as several, as well 
as joint. Upon principle we think the District 
Court was right in admitting the partnership 
creditors to participate pro rata with the individ- 
ual creditors in this fund.” Here it is seen the 
court proceeds along the general line that, out- 
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side of bankruptcy, all creditors of an insolvent 
will stand to each other as their rights are 
against the debtor, and there will not be carried 
over into the act a meaning it would not have 
otherwise, applying U. S. v. Lewis, 13 N. B. R. 
33, only when there are two estates, in which 
case the rule of a joint estate for joint debts 
and a separate estate for separate debts will be 
applied. 

The case then cites cases under the old’ bank- 
ruptcy statute and claims there is no material 
difference between the two statutes. This old 
rule prescribed that where there is no joint es- 
tate and no solvent partner, all the creditors, 
joint and separate, shall share pari passu in the 
estate of the bankrupt partner. 


In re Wilcox, 4 Fed. 84, there is a very ex- 
haustive treatment of the question with a trac- 
ing of decision down through English and Amer- 
ican cases, and he arrives at tne conclusion that 
the plain language of the bankrupt act required 
that the estates should be kept separate, that is 
to say, a personal debt shoula come out of the 
personal estate, and not until then may the part- 
nership debt be considered. 


In re Janes, 133 Fed. 913, 67 C. C. A. 216, the 
Wilcox case is referred to and Judge Lacombe 
said: “We are of the opinion, that the rule to 
be applied is the rule laid down in the sections 
above quoted from the bankrupt act. It was in 
the discretion of Congress to leave this subject 
of the marshaling of assets to the courts to be 
disposed of in accordance with equity principles 
‘sd practice, or to provide that the general rule 
should be modified in particular cases. It has 
done neither. On the contrary, it has itself di- 
rected how the assets shall be marshaled, and it 
has done so in language broadly covering this 
case as well as all the others. The language is 
plain, explicit and unambiguous; it names no ex- 
ception; its phraseology conveys no 
that any ‘exception’ is contemplated. To in- 
ject into the act an excepting clause where none 
has been enacted would seem to be judicial legis- 
ldtion.” There was therefore a reversal of the 
lower court holding that firm creditors could 
share ratably in partnership property. In re 
Janes, 128 Fed. 527. 

In Euclid Nat. Bank v. 

, 149 Fed. 975, 79 C. C. A. 485, Waddell, D. J., 
reviews the above cases and says: “A careful 
consideration of the entire subject and review of 
the authorities convinces this court that, what- 
ever may have been the correct rule under former 
bankruptcy acts, the latter .case, a decision of 
Judge Lacombe of the Second Circuit, concurred 
in by Judges Wallace and Townsend, presents 
the correct construction of the law under the 
present act; and, however much of force there 
may have been in the contention made by pe- 
titioners under former bankruptcy acts; or what 
may be, the correct general doctrine applicable 
to the settlement and distribution of partnership 
estates, that it was clearly within the power of 
Congress to adopt a method for marshaling such 
assets, to be applied to the respective classes of 
creditors, which it has done, and in terms too 
clear and comprehensive to admit of the neces- 
sity for interpretation further than to adopt and 
follow its plain mandates.” 


The courts ceased to argue the proposition 


Union Trust Deposit 


after this case came on, but contented themselves ! 


intimation 





with merely citation of cases. There seems not 
much doubt that, apart from bankruptcy, the law 
would be with the decision in this instant case, 
but why that should be perpetuated as this case 
does it is a little difficult to understand, consid- 
ering how judges are made up for a bench. We 
think it not difficult to find where different 
benches in some courts of appeals have not fol- 
lowed prior cases therein. ‘i 








BOOKS RECEIVED. 


Lindley on Mines. A treatise on the Amer- 
ican law relating to mines and mineral lands 
within the public land states and territories, 
and governing the acquisition and enjoyment of 
mining rights in lands of the public domain. By 
Curtis H. Lindley of the San Francisco Bar. 
Third edition, in three volumes. Price $25.00. 
San Francisco. Bancroft-Whitney Company. 
1914. Review will follow. 








BOOK REVIEWS. 


FEDERAL PROCEDURE. HORN- 
BOOK SERIES, SECOND EDITION. 

Mr. Robert M. Hughes, M. A., of the Norfolk, 
Va., Bar, presents to the aeiptonih a, Handbook 
of Jurisdiction and Procedure in United States 
Courts, aiming at a treatise fulfilling the usual 
functions of a hornbook on the subject it treats. 

The plan is to present the subject in inferior 
courts and follow this up through the courts of 
last resort, and in this way there is taken up 
the district court and afterwards the appellate 
courts. Also appeals as taken from _ state 
courts are considered in Supreme Court. This 
law is generally of statutory origin. 

The book is a logical arrangement and the 
key-number references given to citation con- 
nects with the West system very thoroughly, 
making it a most important feature. 

The style of the book is first class and the 
excellent binding of law buckram give it per- 
manence. The book itself issues from West 
Pub. Co., St. Paul, Minn. 1913. 


: 


COOLEY’S MUNICIPAL CORPORATIONS. 
HORNBOOK SERIES. 

Professor Roger M. Cooley of the University 
of North Dakota presents to the profession a 
handbook on the Law of Municipal Corpora- 
tions, wich is designed especially for the use 
of students. 

This book should prove useful alike to stu- 
dents and practitioners, to the latter because of 
its concise statement of leading principles and 
citation of authority thereto—a very desirable 
thing in these days, when we are getting so far 
away from basic propositions, 

The work is in excellent shape, comprising 
about 700 pages, in attractive form and hinding 
and comes from West Pub. Co., St. Paul, Minn. 
1914. 


HUGHES’ 
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CORRESPONDENCE. 


WHAT TO DO WITH THE 
SANE. 

Editor Central Law Journal: 

In your issue of February 27th there is an 
article entitled: “What to Do With the Crim- 
inally Insane.” This language is contradictory 
but has become common. I am glad to call your 
attention to Section 5414 of the 1897 Code of 
Iowa, which reads as follows 

“Acquital on ground of insanity. If the de- 
fense is insanity of the defendant, the jury must 
be instructed, if it acquits him on that ground, 
to state that fact in its verdict: The court may 
thereupon, if the defendant is in custody, and 
his discharge is found to be dangerous to the 
public peace and safety, order him committed 
to the hospital, or retained in custody 
until he becomes sane.” 

Is not this statute a very fair way to protect 
the public? Yours truly, M. 


CRIMINALLY IN- 


insane 


Chicago, Il. 
MEET THE PROPOSAL OF THE 

RECALL OF JUDGES. 

Editor Central Law Journal: 

In the issue of the Central Law Journal of the 
27th inst. I note the comments of Mr. A. H. Rob- 
bins on certain language employed by me in a 
lecture on Federal Jurisprudence, which is both 
unfair to myself and the facts. The language 
of courts and commentators should always be 
restrained to the fitness of the subject matter 
under consideration. What I was discussing 
was the “frenzy of the hour,” in certain sources, 
for the recall of Judges, and the review of their 
decisions by the populace at the polls. I sought 
to show that such method of asserting the ad- 
ministration of justice is an entire misconcep- 
tion of what justice is; that it would revolution- 
ize our form of government, and ultimately 
wreck the very foundations of the administra- 
tion of the law. 

It is no answer to my argument to advert to 
specify instances of legislative acts of reform in 
procedure, and advances in iegislation, in the 
exercise of the police power of the State, to 
meet the constantly developing demands of 
commerce, and political economy. It is the dif- 
ference between evolution and revolution. The 
people have the power to unmake constitutions, 
and to change the whole form of the govern- 
ment, State and National; but the question is, 
whether it is wise and safe to do so. Kingsley 
well said: “There are two freedoms,—the false, 
where a man is free to do what he wills,—the 
true, where a man is free to do what he ought.” 

In the quotation made from said lecture the 
printer has made me put in the mouth of 
Shakespeare, “The base Indian throw a pearl 
away.” It should have been “the base Judean.” 
Shakespeare knew as little about the Indian as 
the Indian did about “liberty regulated by law.” 


JNO. F. PHILIPS. 


HOW TO 


Kansas City, Mo. 


We are glad to give publication to this letter 
of Judge Philips. We agree heartily with the 
learned judge in his objection to the recall of 
judges and of decisions. No proposed scheme 
of reform is fraught with so much danger to. 
the public interest. 





But our view of the situation has been that 
the popular attitude upon the present judicial 
administration of justice should not be called a 
“frenzy” as if the people had lost their reason 
and could no longer be trusted. The people are 
not going to adopt the recall idea with respect 
to the judiciary nor any other similar proposal 
but they will insist on some remedy for what 
they consider a real evil. 

Our idea is that the people have or think 
they have a real grievance against the courts 
and when members of the bar have refused to 
eounsel with them on any such assumption, the 
people have turned willing ears to those less 
competent to advise them. 

The people will solve this question and the 
bar should be willing to assist them in this so- 
lution by constructive suggestion rather than 
by satirical attacks upon their credulity. 

EDITOR. 








HUMOR OF THE LAW. 


It was a banquet where a notable gathering 
of politicians had assembled. A certain aspir- 
ing young attorney was among the number, 
and as he spied an influential judge at the far 
end o fthe parlor, he called the head waiter, 
slipped half a dollar into his hand and whis- 
pered: “Put me next to Judge Spink at the 
table.” 

Upon being seated, however, he found he was 
at the other end of the room from the judge. 

He called the head waiter to explain. 

“Well sir,” replied the official, “the fact is 
that the judge gave me a dollar to put you as 
far from him as possible.’’—Lippincott’s. 


Hawkins, Q. C., a famous pleader of the mid- 
Victorian era, was engaged before Lord Camp- 
bell in a case that arose out of a collision 
between a brougham and an omnibus. One of 
the advocates pronounced the word “brougham” 
as a dissyllable, evidently unaware that the 
name of the vehicle, like the surname of Lord 
Brougham, is abbreviated into a monosyllable. 
After several repetitions the judge grew irri- 
tated and exclaimed: 

“Brother Hawkins, if you would say ‘broom’ 
you would save two syllables and the time of 
court.” ’ 

Counsel took the hint; but bided his time fo 
a retort. Presently the judge began to sum up, 
and had occasion to speak of the “omnibus.” 

“My Lord,” interrupted the audacious advo- 
eate, “if your Lordship would only say ‘bus,’ 
you would save two syllables and the time of 
the court.”—Sunday Magazine. 


who appeared 
his wife with 
His better half 
with a de- 


It was a wizened little man 
before the Judge and ‘charged 
cruel and abusive treatment. 
was a big, square-jawed woman, 
termined eye. 

“In the first place, where did you meet this 
woman who has treated you so dreadfully?” 
asked the Judge. 

“Well,” replied the little man, making a brave 
attempt to glare defiantly at his wife, “I never 
did meet her. She just kind of overtook me.” 
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WEEKLY DIGEST. 


Weekly Digest of All the Current Opinions ef 
All the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 


Alabama 
Colorado . 
Connecticut 
Florida 
illinois... 
Indiana 
lowa 
Kentucky 
Maine 
Massachusetts - 
Minnesota 
Missouri....6 
58, 62, 
Montana 
New Jersey 
New York..... 
Oklahoma 
Pennsylvania 
‘Tennessee 


i) 


Texas spnatentails 
U. s. Cc. C. App... 
United States D. ¢ 
United States S. C. 
Washington 
Wisconsin 


“1 Ino be 
4 — bo 


ot > 
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i. Attorney and Client—Factions in Corpora- 
tion.—Where an attorney, rendered services to 
one faction of a corporation, he cannot recover 
against the corporation for such services, evet. 
though he was successful.—Ney v. Eastern lowa 
Telephone Co., Iowa, 144 N. W. 383. 


2. Bankruptey — Partnership Creditors.— 
Partnership creditors are entitled to share rat- 
individual creditors in the individual 
assets of the bankrupt, where the partnershi} 
and the individual partners are all insolvent 
and there are no partnership assets,—In re Gray, 
U. S. D. C., 208 Fed. 959. 


ibly with 


The lien of a mortgage giv- 
is voidable as a pre- 
by the bank- 
Rouse, C. 


Preference.- 
bankrupt, which 
effect 
purposes.—Petition of 
881. 


en by a 
ference is in discharged 
ruptey for all 
C. A., 208 Fed. 
{—__ Security for Advances.—Successive as- 
signments of accounts by way of security 
der contract for advances to enable the assignor 
to get the goods without knowledge of the as- 
insolvency and without fraudulent in- 
good as against the bankrupt as- 
general creditors.—Greey v. Docken- 
dorff, 34 Sup. Ct. Rep. 166. 

5.——Statute of Limitations——The two years’ 
limitation after the closing of an estate pre- 
scribed by Bankruptcy Act of suits by or against 
trustees in bankruptcy, bars an action by a for- 
mer trustee to set aside a conveyance as in 
fraud of creditors after the bankruptcy pro- 
ceedings had been reopened for that purpose, 
on the ground that he had just discovered the 
facts, where pending the original proceedings 
the trustee made some inquiries but dropped 
the matter.—Kinder v. Scharff, 34 Sup. Ct. Rep. 
164. 


un- 


signor’s 
tent were 


signor’s 





6. Banks and Banking—aAuthority of Cashier. 
—The cashier of a bank has prima facie au- 
thority to extend the time for payment of ne- 
gotiable paper, this being particularly true 
where he has virtual control of the bank’s en- 
tire business.—Citizens’ Bank of Senath v. 
Douglas, Mo., 161 S. W. 601. 


7. Inspection of Books.—A stockholder in a 
national bank held to have the absolute right 
under Rev. St. U. S. § 5210 to examine the list 
of stockholders at any proper time, whatever 
may be his motive.—Murray y. Walker, Ky., 161 
S. W. 512. 

Ss. Bills and Notes—Negotiable Instruments 
Law.—Persons signing for accommodation, but 
as joint makers, are persons primarily liable to 
pay the note within Negotiable Instruments 
Law.—Citizens’ Bank of Senath v. Douglass, 
Mo., 161 S. W. 601. 


9. Carriers of  Goods—Estoppel.—Railroad 
companies cannot assert, as against the power 
of the state to compel interchange of traffic 
in the corporate limits of a city, that they were 
not incorporated for intracity transportation.— 
Grand Trunk R. Co. of Canada yv. Michigan R. 
R. Commission, 34 Sup. Ct. Rep. 152. 


10. Carriers of Passengers—Pass.—A pass 
given as a gratuity is none the less a free pass 
because the carrier requires the person using 
to sign an agreement exempting it from liability 
for injuries.—Stamp v. Eastern Ry. Co. of New 
Mexico, Tex., 161 S. W. 450. 

11. .Commerce—Federal Employers’ Liability 
Act.—A boiler maker’s helper, injured while as- 
sisting in repairing an engine, regularly in use 
in interstate commerce, in the shops of a rail- 
road company, held employed in interstate com- 
merce.within Employers’ Liability Act.—Law v. 
lilinois Cent. R. Co., C. C. A., 208 Fed. 869. 

12.——-Instrumentality.—A dead engine, which 
was being hauled by an interstate train from 
one state to another, is an instrumentality of 
interstate commerce.—Atlantic Coast Line R. 
Co. v. Jones, Ala., 63 So. 693. 

13.——Insurance.—Insurance is not commerce 
and a foreign insurance company may be sub- 
ject to the annual tax imposed under Rey Codes 
Mont. § 4073, on the basis of the excess of pre- 
miums over and expenses within the 
state during the previous year.—New York Life 
Ins.’Co. v. Deer Lodge County, 34 Sup. Ct. Rep. 


losses 


167. 

14.._—-Interstate Business.—A contract to fur- 
nish theatrical companies as agent to the own- 
ers of various theaters for a certain sum and a 
of the amount paid the actors, by 
which complainant agreed to furnish such com- 
panies for defendant’s theater, held not to in- 
volve interstate commerce.—lInterstate Amuse- 
ment Co. v. Albert, Tenn., 161 S. W. 488. 

15. Common Carriers — Discrimination.—A 
railroad company cannot waive a compliance 
with its regulations by way of discrimination; 
but, if the regulation is waived for one person, 
it is waived as to all under like conditions.— 
Coleman v. Pennsylvania R. Co., Pa., 89 Atl. 
87. 

16. Compromise and Settlement—Duress and 
Fraud.—Where defendant by reason of duress 
and fraud induced plaintiff to uccept a smahe. 
sum than that to which he was entitled, plain- 
tiff is entitled to have the compromise agree- 


percentage 
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ment set aside and to recover the amount due 
him.—Frankel y. Dinitz, N. Y.,.144 N. Y. Supp. 
770. 

17. Conspiracy.—Labor Union.—It is unlaw- 
ful for several persons to conspire to oppress 
another through substantial injury to his law- 
ful business or means of livelihood, as by coerc- 
ing his employer to discharge him and to can- 
cel a subcontract.—Clarkson y. Laiblan, Mo., 161 
S. W. 660. 


18. Contracts — Confidential Rel@&tions.—aA. 
transfer of property by persons mentally or phy- 
sically infirm to those having custody of them 
will be set aside in equity, where influence has 
been acquired and abused, or confidence re- 
posed and betrayed.—McDowell v. Edwards’ 
Adm’r, Ky., 161 S. W. 534. 

Trade.—That a contract, 
is to promote the 
incidentally re- 


19. Restraint of 
the main 
business of 
strains trade 
restraint ° 
Wall Paper Mills, Okla., 


of which 
those making it, 
will not render it invalid as in 
of trade.—J. W. Ripy & Son v. Art 
136 Pac. 1080. 


purpose 


20. Corporations—Apparent Authority.—The 
apparent authority of a president to bind the 
corporation by making contracts in its name 
must be considered with reference to the char- 
acter of the business involved.—Ney v. Easter 
Iowa Telephone Co., Iowa, 144 N. W. 383. 

21.——-Foreign Corporation.—A foreign cor- 
poration is “doing business’ within the state 
when it transacts therein some substantial part 
of its ordinary business, and its operations 
within the state do not consist of mere casual 
transactions.—Interstate Amuse- 
161 S. W. 488. 

22.,_—_Profit by Officers.—Where the officers 
of a corporation formed a partnership to do 
work for the corporation from which they de- 
rived a profit, they may be held liable to the 
corporation for such profits.—Tenth Nat. Bank 
of Philadelphia v. Smith Const. Co., Pa., 89 Atl. 
76. 

23. Respondeat Superior.—Corporation held 
liable for acts of agent in course of his duties 
and within the apparent scope of his authority, 
though contrary to his instructions, and though 
prompted by fraudulent or malicious motives.— 
Grorud vy. Lossl, Mont., 136 Pac. 1069. 

24. Damages—Breach of Contract.—A party 
bregching a contract is only liable for such con- 
sequences as may be reasonably sunposed to 
have been within the contemplation of the par- 
ties when the contract was made.—Altschule1 
v. Atchison, T. & S. F. Ry. Co., Wis., 144 N. W. 
294. 

25. Death—Action for.—A widow suing for 
the negligent death of her husband, leaving 
surviving children, must sue for herself and as 
trustee for the children, so that all the damages 
may be recovered in one action.—Marquez Vv. 
Koch, Mo. App., 161 S. W. 648. 

26.—_—Eyewitnesses.—The rule that is pre- 
sumed that a decedent was not guilty of con- 
tributory negligence, where no one saw the ac- 
cident would not apply where there was evi- 
dence by eyewitnesses tending to show contri- 
butory negligence.—Battles v. United Rys. Co. 
of St. Louis, Mo. App., 161 S. W. 614. 

27. Dedication—Acceptance.—The acceptance 
of an offer of dedication must be by some overt, 


or occasional 
ment Co. v. Albert, Tenn., 





unequivocal act on the part or the municipality 
indicating an intent to appropriate the prop- 
erty designated to public, use.—Moore v. City 
of Chicago, Ill., 103 N. E. 583. 


28. Deeds—Executory Contract.—An informal 
unacknowledged document signed by both par- 
ties, reciting that one has sold and transferred 
property under an unconfirmed Mexican grant 
and will execute conveyances as soon as an- 
other grant should be confirmed, is an executory 
contract for a conveyance.—Chavez v. De Ber 
gere, 34 Sup. Ct. Rep. 144. 


29. Filling Blanks.—Where the vendor, in- 
stead of conveying, gave the purchaser the deed 
from his own grantor, in which there was 4 
blank for the name of the grantee, and the pur- 
chaser, «without consent, inserted the name 
one to whom he had sold, the deed was void, so 
far as the purchaser himself was concerned.— 
Osby v. Reynolds, Ill, 103 N. E. 556. 


30. Habendum Clause.—The habendum 
clause of a deed may be referred to for the re- 
moval of ambiguities and even to control and 
modify the granting clause when that is neces- 
sary to effectuate the grantor’s plain intent.— 
Garrett v. Wiltse, Mo., 161 S. W. 694. 


31. Easements—Servient Estate.—Where de- 
fendant’s property was burdened by an ease- 
ment of a right of way in favor of plaintiff, de- 
fendant was entitled to set out the way; but on 
his refusal plaintiff was entitled to pass over 
the servient estate in such manner as to cause 
the least inconvenience to the owner.—McKen- 
ney v. McKenney, Mass., 103 N. E. 631. 


32. Fraud—Concealment.—Concealment of a 
material fact which the party is bound in good 
faith to disclose will amount to an actionable 
fraud, if it is an inducing cause in the trans- 
action; but mere silence, in the absence of a 
duty to speak, is not actionable.—Boileau y. 
Records & Breen, Iowa, 144 N. W. 336. 

33._—-_Fraudulent Representations.—A false 
and fraudulent representation of a material fact 
relating to the property of a corporation, which 
necessarily affects the value of the corporate 
stock, gives a cause of action against one who 
thereby induced plaintiff to make a purchase~- 
Borde v. Kingsley, Wash., 136 Pac. 1172. 

34. Misrepresentation.—Where plaintiff, a 
purchaser of land, knew nothing about alkali 
land, and that fact was communicated to de- 
fendant, who consummated the sale, defendant 
was liable for misrepresentation as to the free- 
dom of the land sold from alkali even though 
the parties made an inspection of the land.— 
Becker v. Sunnyside Land & Investment Co, 
Wash., 136 Pac. 1147. 

35. Silence.—If a person makes representa- 
tions as to title, he is to speak the truth, and 
where he places himself in a position where his 
silence will convey a false impression of the 
truth, there may be as much fraud as in 4 
false statement.—Kronfeld v. Missal, Conn., 89 
Atl. 95. 

36. Frauds, Statute of—Assumption of Mort- 
gage.—An agreement whereby a grantee as- 
sumes a mortgage executed by the grantor need 
not be incorporated in the conveyance, but may 
be entirely oral, not being within the statute 
of frauds.—Citizens’ Bank of Senath v. Doug- 
lass, Mo., 161. S. W. 601. 
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37. Goods, Wares and Merchandise.—Cor, 
porate stock is “goods, wares and merchandise” 
within the statute of frauds, whether the stock 
is issued or to be issued.—Hewson v. Peterman 
Mfg. Co., Wash., 136 Pac. 1158. 


38. Homestead—W idow.—That a married 
woman already has a homestead in land of her 
former husband will not prevent her from ac- 
quiring a homestead in her second husband’s 
estate.—Smith v. Rittenhouse, Ill, 103 N. E. 


569. 


39. Husband and Wife—Duress.—That a wife 
signed a note and deed of trust on her home 
because of threats that her husband would be 
prosecuted for crime if she did not constituted 
duress authorizing cancellation.—Ryan y. Strop, 
Mo., 161 S. W. 700. 


40. Necessaries.—A husband is not liable 
to a surgeon who operated on his wife, where 
the wife did not request the operation, but only 
passively acquiesced in it, and no person having 
any power of agency for the husband requested 
or authorized it.—Kennedy v. Benson, 144 N. Y. 
Supp. 787. 


41. Injunction—Conspiracy.—Conspiracy of 
officers of a trade union, who threatened plain- 
tiff’'s employer with a strike, whereby plaintiff 
lost his place as foreman and lost a subcontract, 
to his substantial injury, held to authorize an 
injunction.—Clarkson y. Laiblan, Mo., 161 S. W. 
660. 

42. Innkeepers—Acts of Servants.—An inn- 
keeper, who retains in his employ a servant 
after knowledge of his violent and quarrelsome 
character and his disposition to assault guests, 
is liable to a guest for a wrongful assault made 
upon him by such servant.—Duckworth vy. Ap- 
postalis, U. S. D. C., 208 Fed. 936. 

43. Insurance—Indemnity.—Though an_ in-~ 
demnity policy fixed $5,000 as the limit for any 
one injured, the insurer, being entitled to con- 
duct the defense and bound to pay the costs and 
expenses thereof, held bound to defray the in- 
terest accrued on a judgment pending appeal in 
accordance with Rev. St. 1909 § 7181, though the 


judgment was for $5,000.—Century Realty Co. ° 


v. Frankfort Marine Accident & Plate Glass Ins. 
Co., Mo., 161 S. W. 624. 


44. Recovery’ from Wrongdoer.—Generally 
a recovery by insured from a third person, 
causing a loss of the property insured, releases 
the insurer from liability.—Weaver v. New Jer- 
sey Fidelity & Plate Glass Ins. Co., Colo., 136 
Pace. 1180. 

45.——Waiver.—Restrictions upon the power 
of an insurance agent to waive any of the con- 
ditions of the contract or upwn the method of 
such waiver, are themselves conditions of the 
contract, which may be waived the same as any 
other condition.—Dromgold v. Royal Neighbors 
of America, Ill., 103 N. E. 584. 

46. Judgment—Setting Aside Default.—As a 
rule, the court will not decide controversies 
arising out of disputed verbal agreements by 
counsel respecting the time of answer, etc., for 
the purpose of sustaining or setting aside a d- 
fault judgment taken against one of the par- 
ties—Ronayne v. 
Ass’n, Iowa, 144 N. W. 319. 


47. Landlord and Tenant—Constructive Evic- 
tion.—A tenant, who signs a new lease after the 


Hawkeye Commercial Men’s 





discovery of a condition of the premises, there- 
by waives a right to claim a constructive evic- 
tion by reason thereof, in the absence of any- 
thing to show that he relied on the landlord’s 
promise to remedy them.—Paterno v. Dunham, 
144 N. Y. Supp. 764. 


48. Continuance of Tenancy.—Whether the 
mere leaving of property in the premises by a 
tenant upon removal is a continuance of his oc- 
cupancy is usually a question of fact, in de- 
termining which the value of the goods as com. 
pared to the amount of the rent is material.— 
Broome-Clinton Co. v. Woltzer, 144 N. Y. Supp. 
768. 

49. Control of Premises—Where a lease 
was of “the lower floor and shed” of a brick 
building, the lessee had the right to reasonably 
use the columns at the entrance or the walls 
for advertising, as by painting his sign there- 
on, ete., unless such use was unusual or harm- 
ful as against objections of the landlord that 
he wished to use the columns for advertising 
his own business.—Snyder v. Kulesh, Iowa, 144 
N. W. 306. 

50. Repairs.—Where a landlord contracts 
to keep the leased premises in repair and neg- 
lects to do so, he is liable for the consequential 
damages to the lessee’s servant.—Glidden v. 
Goodfellow, Minn., 144 N.’ W. 428. 

51. Limitation of Actions—Covenant of War- 
ranty.—Limitations against an action for breach 
of a eovenant of. warranty do not run until 
actual or constructive eviction under a superior 
outstanding title—Hays v. Talley, Tex., 161 S. 
W. 429. 

52. Malicious Prosecution—Wrongful At- 
tachment.—Suing out an attachment against 
real property, not to secure the debt, but to pre- 
vent a transfer of the attached property, in or- 
der that plaintiff might obtain it himself, con- 
stitutes a malicious abuse of process.—Malone 
v. Belcher, Mass., 103 N. E. 637. 

53. Marriage—Annulment.—It is not ground 
for annulment of marriage that the man was 
untruthful in his protestations of love.—Schaef- 
fer v. Schaeffer, 144 N. Y. Supp. 774. 

54. Master and Servant—Discharge.—Where a 
eontract to pay plaintiff commissions upon oil 
sold by him for defendant provided that plain- 
tiff should get the market’ prices for the oil, 
sales by plaintiff under an agreement to refund 
to his customers 5 per cent of his commissions 
would be a breach justifying discharge.—Goller 
v. Henseler Mercantile Oil & Supply Co., Mo., 
161 S. W. 584. 

55. Proximate Cause.—A master is not an 
insurer of the safety of his servants’ place of 
work, and is not liable for the happening of an 
accident arising from no known cause.—Lehigh 
Portland Cement Co. v. Bass, Ind., 103 N. E: 483. 

56. Safe Premises.—The term “reasonably 
safe,” within the rule requiring an employer to 
adopt a reasonably safe mode for the perform- 
ance of the work, means safe according to the 
usages and habits, and ordinary risks of the 
business.—Marquez v. Koch, Mc., 161 S. W. 648. 

57. Unknown Cause of Death.—Where. the 
evidence left it wholly conjectural as to how a 
workman, found dead in the shaft of a counter- 
weight used for raising a large coal bucket, 
came in contact with the counterweight, the 
employer was not responsible for his death.— 
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Hansen y. Milwaukee Coke & Gas Co., Wis., 144 
N. W. 289. 

58. Mortgages—-Assumption of.—W here a 
grantee assumes a mortgage, not only does he 
become the principal debtor between the par- 
ties, but the mortgagee, after notice of the as- 
sumption, must treat the grantee as the prin- 
cipal and the grantor as surety.—Citizens’ Bank 
of Senath v. Douglass, Mo., 161 S. W. 601. 

59. Burden of Proof.—The party asserting 
that an absolute deed is a mortgage has the 
burden of proof.—Fort vy. Colby, lowa, 144 N. 
W. 393. 

60. Deficiency Judgment.—A deficiency 
judgment being asked against defendant in 
foreclosure, he may counterclaim for breach of 
the covenant of plaintiff's deed against incum- 
brances.—Simon y. Neef, 144 N. Y. Supp. 753. 

61. Municipal Corporations—Abutting Owner. 
—The sidewalk belongs to the public, and an 
abutting owner cannot compet a member of the 
public to leave the sidewalk, even though he is 
guilty of a violation of a breach of the peace.— 
Hixson y. Slocum, Ky., 161 S. W. 522. 


62. Negligence—Child.—A child of tender 
years may comprehend certain dangers so as to 
be guilty of negligence as a matter of law, and 
will be held negligent if he does so, or if the 
danger is obvious to one of his age.—Battles v. 
United Rys. Co., of St. Louis, Mo., 161 S. W. 614. 

63. Similar Acts.—In an action for damages 
for negligence, proof of specific acts similar to 
those on which the action was grounded, as 
distinguished from a custom or habit to do such 
acts, is inadmissible.-—Hodges v. Hill, Mo., 161 
S. W. 633. 

64. Nevation—Doctrine of.—The doctrine of 
novation implies the substitution by agreement 
of a debtor or a creditor and the making of a 
new contract, which can never be presumed, but 
must be proved.—Patzowsky v. Mutual Shoe- 
makers, Me., 89 Atl. 61. 

65. Elements of.—To operate as a novation, 
a contract obligation, taking the place of a 
prior valid obligation, should be agreed to by all 
parties and extinguish the formal contract.— 
Burge v. Maund, Fla., 63 So. 708. 

66. Principal and Agent—Apparent Authority. 
—Where a principal allows another to act as 
agent with apparent authority, and receives the 
benefits of the agent's acts, he is estopped to 
deny the authority of the agent to act for and 
bind him.—Ney vy. Eastern Iowa Telephone Co., 
Iowa, 144 N. W. 383. 

67. Principal and Surety—\W aiver.—Failure 
of surety to rescind within a reasonable time 
after notice of the obligee’s fraudulent misrep- 
resentation of the liabilities of the principal 
held a waiver of the defense of fraud.—Barnes 
v. Century Savings Bank, Iowa, 144 N. W. 367. 

68. Quieting Title—Burden of Proof.—In a 
suit to quiet title, plaintiffs have the burden of 
proving, not only title in themselves, but also 
that the defendant was claiming or asserting 
some title to or interest in the land adverse to 
plaintiffs.—Heaton y. Grant Lodge No. 335, I. O. 
O. F., Ind., 103 N. E. 488. 

69. Ratlroads—Throwing Missiles from Train. 
—A railroad company was bound to operate its 
train so as not to interfere with plaintiff's en- 
joyment of his premises near the right of way 
by casting missiles from the train and injuring 
plaintiff—Trinity & B. V. Ry. Co. v. Black- 
shear, Tex., 161 S. W. 395. 

70. Warning.—If a railroad company was 
bound to warn of the approach of a train to a 
point at which a coal tipple was being con~ 
structed over the track, one engaged in the 
work could assume that a warning would be 
given, and was not conclusively negligent in 
not looking in crosSing the track in his work. 
—Cincinnati, N. O. & T. P. Ry. Co. v. Wining- 
ham’s Adm’r, Ky., 161 S. W. 506. 

71. Sales—Burden of Proof.—Where, in an 
action for goods bought, the answer admits the 
contract and the receipt of the goods, and the 








only defense is that the contract is illegal and 
procured by fraud, the burden of proof is on de- 
fendant.—J. W. Ripy & Son v. Art Wall Paper 
Mills, Okla., 136 Pac. 1080. 


72. Conditional Sale.—Where machinery is, 
to the seller’s knowledge, sold to be attached 
to the realty of a third person and used for a 
particular purpose, to bind such third person 
by a contract of conditional sale between the 
buyer and seller, such third person must have 
actual notice of the reserved title.—Allis-Chal- 
mers Co. y. City of Atlantic, Iowa, 144 N. W. 
346. 

73. Rescission.—The rule that when a mis- 
take is not mutual courts will not relieve the 
party making it, does not apply where the par- 
ty accepting an offer knows of the mistake 
and seeks to take advantage of it.—Barteldes 
Seed Co. v. Bennett-Sims Mill & Elevator Co,, 
Tex., 161 S. W. 399. 


74. Set-Of and Counterclaim—Payment.—The 
defense of set-off is distinguishable from pay- 
ment in that it must be based upon a claim ex- 
isting before commencement of the suit and it 
is optional with defendant whether he plead to 
or make the claim the basis of an independent 
suit, while payment, whenever made, if plead- 
ed, terminates plaintiff's right to recover, and 
unless pleaded is waived.—Slaughter v. Martin, 
Ala., 63 So. 689. 

75. Trade-Marks and Trade-Names—Infringe- 
ment.—where complainant alleged infringement 
of its trade-mark and unfair competition, and 
a decree was granted on the ground of unfair 
competition, but the trade-mark was held in- 
valid, complainant was not entitled to complain 
on appeal that the decree should have been 
based on both grounds and thus obtain a re- 
view of the validity of the mark.—P. E. Sharp- 
less Co. v. William A. Lawrence & Son, C. C. A.. 
208 Fed. 886. 

76. Trespass — Liberum Tenementum.—The 
plea of liberum tenementum in trespass con- 
fesses that plaintiff has such possession of a 
close in the county wherein the venue is laid as 
would support trespass against a wrongdoer, 
and asserts a freehold in defendant with a right 
of immediate possession, justifying the tres- 
pass.—Marks v. Madsen, Ill, 103 N. E. 625. 

77. Use and Occupation—Void Lease.—A ten- 
ant who enters into possession under a void 
lease must pay for the use and occupation of 
the premises while he occupies them, but he is 
not liable for rent after his vacation of the 
premises.—Riviera Realty Co. v. Henry, 144 N. 
Y. Supp. 790. 

7S. Vendor and Purchaser—Guaranty of Ti- 
tle—Where a contract for the sale of land, 
based on a tax title, guaranteed that such title 
was regular and in accordance with the laws of 
the state, the guaranty only covered the pro- 
ceedings leading up to the tax deed, and not 
the sanity of the person to whom the property 
was assessed.—Boileau vy. Records & Breen, 
Iowa, 144 N. W. 336. 

79.—Waiver.— While the vendor could 
waive a provision of a contract forfeiting ven- 
dee’s rights upon nonpayment of installments 
when due, by habitually accepting overdue pay- 
ments, or payments for a less amount than due, 
the occasional acceptance of overdue payments 
would not necessarily be a waiver.—Fox v. 
Grange, Ill, 103 N. E. 576. 

80. Waiver.—Where payments of the pur- 
ehase price under a contract to convey and pay- 
ments of taxes and interest were all made after 
the time fixed therefor by the contract, the pro- 
vision that time should be of the essence being 
disregarded at all times, there was a waiver of 
such provision.—Hill v. Alber, Ill., 103 N. E. 612. 

$1. Wills—Undue Influence.—Where  confi- 
dential relation exists between testator and 
beneficiary, a slight additional circumstance 
will shift to the latter the burden of rebutting 
a presumption of undue influence.—In re Gor- 
don’s Estate, N. J., 89 Atl. 33. 

82. Unnatural Bequest.—A will leaving all 
testator’s property to strangers instead of to 
contestant, his brother, held not objectionable 
as capricious or unnatural, where testator har- 
bored a feeling that his brother had done him 
a great wrong and that the person whom he 
made beneficiary would care for him in his old 
age.—In re Carey’s Estate, Colo., 136 Pac. 1175. 





